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antitrust law . . . but whether the copyright is being used in a manner violative of the public
policy embodied in the grant of a copyright.” 2 i, 911 E2d at 978 (4th Cir. 1990) °

11. 0 > 7€ BellSouth Advertising v. Donnelley Information Publishing %& » ¥t 38 55 -+ — & 4m
AR B IR SR AR R G AR AL S BRI T 2 R SEAR R B PR o (EAR AR A
il SR AT 5E — R BEFE (vacate) 37 it A4 BE Bt 8 (en banc) J7 30T B 5 LA
% o TR bR A (I B AR T M7 P B AU RS (74P (summary judgment) » B
58 A P ) 7l ) S S B T LA B T o 2 5933 E2d 952 (11th Cir. 1991), vacated
and en banc rehearing granted, 977 F.2d 1435 (11th Cir. 1992), 999 E2d 1436 (11th Cir. 1993)
(en banc), cert. denied, 510 U.S. 1101 (1994) 2 it Ie 3T (1) F ) 7] 22 WL Practice Management
Information Corporation v. American Medical Association, 121 F.3d 516 (9th Cir. 1997)
Video Pipeline, Inc. v. Buena Vista Home Entertainment, Inc., 342 E.3d 191 (3rd Cir. 2003) o

12. 25, Video Pipelines % [F B o B2/ Herbert Hovenkamp, Mark D. Janis, and Mark A.
Lemley, “IP and Antitrust: An Analysis of Antitrust Principles Applied to Intellectual Property
Law (volume I),” Aspen Law and Business (2002): 3-45 °
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1982) °

14. 2 5, United States v. Lowe5, Inc., 371 U.S. 38, at 50 (1962); Lasercomb, supra note 1, 911 E2d
at 976. (“[N]o United States Supreme Court decision has firmly established a copyright misuse
defense in a manner analogous to the establishment of the patent misuse defense.”)

15. fl4n > Bk B 58 — 3 b §7 3% BE7E Data General Corp. v. Grumman Systems Support Corp.,
36 E3d 1147 (1st Cir. 1994) 5 8t S8 55 5 2 1 Lasercomb S8 AN T RUHE #1135 111 > 540 B3
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KAV B IR LE United Telephone Co. of Missouri v. Johnson Publishing Co., Inc., 855 F2d 604
(8th Cir. 1988) F& 374 % 5% i) 8 B HH AL 2 P A A (3 RSURE T T O U o NI I B 1E S
i R > BRIBCT RS -C L R IA B A A% - T B R B AT A TP AT
Bt 73 2 5, Tom W. Bell, “Codifying Copyright’s Misuse Defense,” Utah Law Review (2007):
573
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HLFHE N DA GG A B9 AT B AS i B A0 i BE BT I (R B - RER N A B
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16. % 5 Paul Goldstein, Goldstein on Copyright, §9.6.1, at 9:35-36 (2005) o il 41 » Wi J & &
JUJE i A i 7 ¥ BE (ULS. District Court for the Central District of Pennsylvania) 4t
KEWIRER R > QNSRRI A T R BB o A A A i I R DU R S B BE
i o 2 B, Foreign Car Parts v. Auto World, Inc., 366 E. Supp. 977 (M.D. Pa. 1973) o H it & L&
HR LB R SR A - BEE IR0 SRI8 - i b 2 oy b ek e ARSI [RRRERR T ) B9
PIEHEMCR R RE - HEZ A AT AL -

17. Edward Thompson Co. v. American Law Book Co., 122 F. 922 (2nd Cir. 1903); Stone ¢
McCarrick, Inc. v. Dugan Piano Co., 220 F. 837 (5th Cir. 1915).

18. U.S. Constitution, art. I, §8, cl. 8 (% Bl fr 58 A [ & | BT #E 5 2K (Patent and Copyright
Clause) ) °

19. 25 Morton Salt % » HiTE2

20. Illinois Tools Works, Inc. v. Independent Ink, Inc., 547 U.S. 28 (2006) ° 73 % B U.S. Philips
Corporation v. International Trade Commission, 424 F.3d 1179 (Fed. Cir. 2005) ( “[A] license to
the essential patent is, by definition, a prerequisite to practice the technology in question, the
patentee can charge whatever maximum amount a willing licensee is able to pay to practice
the technology in question”) ; 2 % Princo Corporation v. International Trade Commission,
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T 52 W RE 5 B A2 {R R 11 (a misuse of copyright defense is inherent in the law of
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563 F.3d 1301 (Fed. Cir. 2009), affirmed en banc, 616 F.3d 1318 (Fed. Cir. 2010) ——
T2 A SR T TR R R 2 WD B 5 ¥ 0 B BE N W) SE B R CD-RW B TR B B | (SEE 1)
patent pool) BRI & T 0] 75 25 [ 1 B AR REFR s o 25 B R b Fr ik B LA A ¢ 5 1)
(en banc) W77 A > M 5 YA ERREN Z B AATUA [ PATR A I 7 RET B
RRL ) T 0 o o NS W e [ S 0 S W B T BB s A SR () o B R s
FIASEE T HSRE R RAE) - EEEMERE T feE L T SR BFRRCE > 195k
RS DL EE - BRATRE I R e SRR T o Bl b ZE e SR B R SR T A R
W RGBT By VD S BB aZ e e BRI RER (R > T L2 S i s Al I ) T sT
HIAT A Bk 2 — 7T o

21, BRRELS -

22. % 1,911 E3d at 973 (4th Cir. 1990) ©
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(=) DSC Communications Corporation v. DGI Technologies, Inc.**
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(=) Practice Management Information Corp. v. American Medical

. . 28
Association

16 [ IORERR ) | BBk i F 32 B0 0 Bir A SC R > 25 e i Y > 2%
AR A B R B8 LA BRI B AR B P o AR SR TR R I P 2
o > WHLREBERNRREERE R E AT - BRI REMA S » fRiE
Bt ) PR AT 5 AN 1A R R AR N R RE AR I8 o AR 52 ) 2 5 R B8 3R 1
& (American Medical Association, AMA) o 38 5Bl & B T —E e i
AN ] B R 7 1 ARHS R AL > 3 T BRAE s% 204K T th W > 44 B AR R R
T 52) (Physician’s Current Procedural Terminology, CPT) Bt iR 2w » Horf
AT NT 24 H o DI S BB R 1 e = A B 5% MU i RORE - S5 B B &
TE 1977 4F 37 IR BRI (e 3 HR S il & /=) (Health Care Financing Administration,
HCFA) &5 — & 76 [ B BB BR ] (Medicare) B 32 A48 45 JH 1) [ 56 0 B %
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26. Alcatel USA, Inc. v. DGI Technologies, Inc., 166 E.3d 772 (5th Cir. 1999).

27, AHBA BEIE R GRS 91T B — DFANAE B A1 TR T ) A BELA 8 A i
BUREIIKAE © 2 W4 Nimmer on Copyrights §13.09[B], at 13-314 (2008) °

28. 121 E3d 516 (9th Cir. 1997), cert. denied, 522 U.S. 933 (1997), op. amended, 133 E.3d 1140
(9th Cir. 1998).

29. 42 US.C. §1395w-4(c) (5) (2006).
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Reg. 40,895, 40,897 (1985); 42 C.ER. §433.112(b)(2) (2009) °

31. 1E & ¥ > 2 W Veeck v. Southern Building Code Congress International, Inc., 293 E.3d 791
(5th Cir. 2002) (en banc), cert. denied, 539 U.S. 969 (2003) (LB fEAR LR T MHELN [ &
RN (Merger Doctrine) > FPe— BUE ST i 458 11 CREUE B SO A0 S5 153ty BUR
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32. 121 B3dat 521 o MESRTRBEAEA 2504 W vl I 5 PR 7 3 s pri A A AR B2
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(1) Assessment Technologies of Wisconsin, LLC v. WIREData, Inc.”

AR % Bl 45 WIREdata it [ 1] £ 772 J2 87 i€ % JM (State of Wisconsin) 3R F
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5 B 1) A7 72 B R M SR I ) gt R b 75 25 B (ULS. Diistrict Court for the Eastern
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% “Market Drive”) A& 52 B 75 S0 & Gl o 45 45 R S48 L OOk 2 7] 1Y Access &R}
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33. 350 E3d 640 (7th Cir. 2003) o BIAA R o305 | BLREAT » IRn] 2 R S5 > AiiE4

H 59-62 °
34. Wis. Stat. §§19.31-19.39 °
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BT RIS AR B A R > T 2 2 DR T RRER RR T o BESRIEBEAEAS
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[ o [ 3L RO N AR RE R A SR IRUREE V2 B AR R o BT O ME 2 OR G - R
B RZ (s ) RE PR A I%%Fﬁﬂ%ﬂ@?@ﬁﬁﬁffﬁt R 2481
S-EHAE E ARk B A IR R 2 e — ik Al

Bf A — 4 A ZRHNRAR U RN Y e A B A R R AR TR
B () ZARHR 94T BUR BB AR 4R 4 RO AR SCE A BRI 5 (5 A
é‘?ﬁfi ) #E 3K > {E 424t portable file format (PDF) & -4 58 #% =0 i AS &£ 41
=) R PR A T H A BT T AL R E R EAH4E o ¥ WIREData 23
TEEKTFJEIE?% 157 TR B o

(F) Video Pipeline, Inc. v. Buena Vista Home Entertainment, Inc*®

AZJFEE (B L7 A) Video Pipeline #n i T 2 &kl » mH P —&
XAy T 2 ERHEE R (trailer) » 6110 38 5 52 A0 515 DAAE H B 5

35. Matthew Bender & Co. v. West Publishing Co., 158 E.3d 693 (2nd Cir. 1998); Matthew Bender &
Co. v. West Publishing Co., 158 E.3d 674 (2nd Cir. 1998).

36. 2 5,350 E3d 647 ° HJF 3 & © “[A]pplying the misuse doctrine goes beyond the bounds of
antitrust . . . [F]or a copyright owner to use an infringement suit to obtain property protection,
here in data, that copyright law clearly does not confer . . . is an abuse of process.”

37. 25 WIREdata, Inc. V. Village of Sussex, 310 Wis. 2d 397, 751 N.W. 2d 736 (2008) ° A S HE
SRR T AR AL o R T R e ik BE Y IR R 1,143

38. 342 F3d 191 (3rd Cir. 2003) ° B AR L1 H 305 1A BLEEHT > IRnT 2 RIRE 8155 > jifdi4 »
F404-8 ©
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RE LA 51 2 o J T IS EE A T S S I O RER > J BT P B R i
NS T Z 0 r el A Hoh— )2 B+ J8 22 A (Walt Disney
Company) 7E 1988 4F i Z5 & 1Y o TEa% Glm] 1 - 1+ JE A R4S T J5i45 i 500 TH
W AR R o

#1997 FBH G > JEAE I EB 0 B B A4 ~ b > I 8845 VideoPiple-line.net
PL K Videodetective.com W fRIAH Y » Ho A7 Jii it 2 4F LR U R B SETH A Fr e
TERE G A o 2 ] DU S — B R e B o EL B R A i b R —
ERIRF > s% IS & LLER U (streaming) A9 77 ZCIE - W20 A & AR
LR —ME L A R AR R R A SRR
W2 RS o (H R R EAERYER AT A R R A R RS e A K
o A iy > R R R At i 2ttt 8 B B T 1) o 5 T A Al B RS
B o L B SE T R RUHE R o SRS R R R E BATRAE T e AR
JIT A ) 62 TSR T 0 FEIE LETH S A b i e X Miramax B0 B Y
P DA S 5% TR 1) 44 8 FLAR R 228 5% TR RS T2 900 vl 1) S {11 36 1 > e AR PR
—RELA A o AHBEH > e L RA S R AR TS b s R IMA T
Z 1 BB ELSS  DAR S | R B A IBLER T HL e E B O A Rk
BT AR IR o

Ji 5 ] S 17 T 5 P M (New Jersey) 114 55 8 b 7 125 e B2 68 17 #fE 38 ) e 22
F o BRI B ERE L TE A 4G b RO T ol 1 A R A 2 W R AR
Ry /A A TE < S TR o3[O A R A R T &3 7 U W e DR B N B
BRI 4> o WAL T LR RIRER - R AR 4R i B o

J5dh F AT EoRA I d 2 — > R B R R AT B AR TR o Bl
il JB 2% RIAE LB = 52 /0w BT T B A B R R RIS R b AT
WNAYSCA)  TRE TR &R 2 Bl AR R g3 - Gl LR AR (S K
T #EE AR BE - MBI L SRR B B A ) sl Ul e
AT PRSI T 2 R (B0 A R A BUM AR IR SUR AT AT A B i
VEZ AR NAE S 2 40 B AR it e 2 1) o 28 AR BB E 2 - ARG [m] B HAL
71 BT N RES AT A B g NGRS R LA S 25 - | P R
AR 0 T A ] e R A o [ A T (SN B ) > (TR R

R o =20 b i e — Oy TRRERR T [ RRORE AR ) B RRE R > (S —
J5 R R o RRURE Y B R DA AN R SO S0 AT %~ G R i TR
R ——3R0E | SEIE R - DUHCRRURE 22 R A A B ot Y Al 2 3R 22 o 1B i 48 5]

39. [ biE > H203 -
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T Rosemont Enterprises, Inc. v. Random House, Inc. ZESRANFHE— L IR FE o © 7E3%
Zf o HEAMEEEHER - K (Howard Hughes) #¢7l L T — %A
ARG S A A B — R S Y RCREE - ST A 0 ) 3 — 5% ) R P AL -
W] BEL L 58 5 i — AR R A LR T A (T o A R T3 R SR A 2 A
B, [ ARRZF ) Bl 188 77 iR B A A & > SRR T A AR B
AR o BIREE = R ARk BERS S o W% S BAS SEEREW B A ) A
o B RAREG > WURE y T A E A Ak A AR A R AT o SR A2 1 I8 S A B
AN B2 > A A S R Y R A o T A0 1 SR AT Bt 2 A R A Rl A i
HISR B > MRS - R B AR KR R 51 2 U BRI B R0
TR R T ot A A B BRI AN FE R AR o i BEER i T TR BIARE : n vk
FERL AT B B A A Aty 4R ) A R Rt R A HA A R AR R
FIB M e A A A HERTE o JUAEE > ARl e 2 R YIS — PR PR ol
SEENARFIRFIP > 3l Je 2x m A AT RE ARz e i e 38 HL A 9 B A A s
AEFERT > RS A O B R R A AT L BUT - SR B A R R A
RS AAR S [ AR R o

AT BT R o kB O AR AR B PR AR S R B T 1
T 1 BE A e N AT R R GRR T - TR A g AR - A3t
BORER A BE > AR T o RSOHE LA B AR SR~ W AT A S H A [m 28 ) 2k
PEAE AT T AT A WS [ RRCRERR A | > J9 )8 6 A o (RIS B T i S st B R T —
FRABTRY IR - B R BRI [RSHE R ) AR S S 6 [ S AT IR AR AIHE Y
TS0 AT HE A B B R A R O o AT B -

() Ef =PI RE

TERE - B [ RGURE S ) 0 )RR o A ) — R BT AR - B
WA NPt 2 4% - HOREE I CaEF RN S A THEREE - 1
T8 DLJE R R e i F) A8 FEE AR LA T A% R 4 A\ B b - (H7E AR5 3E T
TeTEIER A R I S E R DA A T B MR T o 0 > 7E Estate
of Martin Luther King, Jr., Inc. v. Columbia Broadcasting Service, Inc. 5& > ' /231
PP R MG T « BRAE o il b 08 A A PAH AR A BHAm L SR TR

40. % 5.366 F2d 303 (2nd Cir. 1966) °
41. 194 E3d 1211 (11th Cir. 1999) * B AR LM H SCA SR ELGEMT > 2 WIRE S5 > miit4
H 101-5 °
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AL — 6 B ACER R T — B 3 A i [ A — A | (1 Have
aDream) > il [ [ 4% & WCORGFF AT & o BdRa + — il b vk Be e sk sr 17—
BT ) - BRI ) AR T B 2 HRBIT 2 B 5 R ) T ST 2 A0 O A > [ R
AL [ AN S FY) 22 BN P 2 B 8 7 18 S8 9 A it — 8 - SIS 0 SR 8 BRI T 2 2 3
P R A 5 LR Ty A RURE o K] 0 B i o N A A AE R A IR 22 R e By
SUN T —FER AR R A B AR R o B AE S R A AR S T IS RS
R T o AR o BT A A RN SRR 1) (P FC AR W AR R A
g 5 B Y A P S P PR SR R BRI — IR AR A TS - S VR
AREEFAT > LA ROSS (Barack H. Obama) FIE T « BEFE « &0 [HE
GALRIR AN AERE R £ [ 2 A8 I | (The Dream Is Reality) T il _F (1) JIik 2 % 45 75
AR - G AL AR o SR A MERE R o

BRTIST « BEAE « &40 HAM—Sg N2 BB ARZTE - LR
YEM Z &G « FPH L (George Gershwin, 1898-1937) ~ i A S SRR 585 -
SCHEHF (T, S. Eliot, 1888-1965) » LA K3k B A ISR ~ SCER B /R R B 1. »
H3E%F (Samuel Beckett, 1906-89) 5544 AR B > HRBHAM S5 A\ B WUHE
PRIBCT ik B (R 4 8 2 AAMOE: - AR 1 38 RSURE A b A A AN M) it )
(5w o HLRETT T | 8% T AN A HERE R 2 T SRR T o IR FR A TRk T AR
B ) 5w R R A TR o I R — 5 | R T RURE B s LR R U B SR A
AIJZ Schloss v. Sweeney © *° 7= 48 Jii45 Carol Schloss % - J& Hr #H 48 K £ (Stanford
University) S35 5% R BA% o it [ Hh — AT 55 35 4 5 0 B e AR SCER R
M1 - BT (James A. A. Joyce, 1882-1941) M5 1F » T HIR B i £ 5o %
A A S R AR S AR (B B AR 7 T BT AR R R B
WA o AR B LIRS > Schloss BAZATIAA AR T It i) F A - HH AN

42. % J “King Estate Settles Lawsuit Against CBS Over Rights to ‘T Have a Dream’ Speech,”
JET, July 31, 2000, http://findarticles.com/p/articles/mi_m1355/is_8_98/ai_63974332/?tag=
content;coll °©

43. 2 H Bobbie Brown, “King Estate Considering Suit Over Unlicensed Obama Items,” New York
Times, November 15, 2008, at A9 o 4> i - [ 4£ 5 > 2 H i 7 % 55 45 B K 17 (Atlanta)
[ 4 70 | i) & # A Isaac Newton Farris Jr.o fHUTHERR [ A ZRR & Af
T RS - RA AL UTERRR 7 200 B 7 —BREs > AL (B35 ik
—B -

44. % 5, David S. Olson, “First Amendment Based Copyright Misuse,” Boston College Law School
Legal Studies Research Paper Series No. 191 (March 18, 2010), http://papers.ssrn.com/sol3/
papers.cfm?abstract_id=1574385 ©

45. 25 C06-03718JW (N. D. Cal. 2006) ©



o P Tl L 19

ARG TR BBl o PRI I% B i A 2 WA B B IS — BT AT AT
Hifg) o

(t) BEROIBERE
1. Apple, Inc. v. Psystar Corporation”’

BT Eah R AR - 5 e B M SR BV O A R Apple, Inc. v.
Psystar Corporation o Ji £ % 3 /A 7] 48 5 4 45 A K8 H 7 vl 1% Jit 45 1 o6 i 1F 2
AN Mac OS X T LA R AAT B > DUt B P S 7 19 Fe s 1k 2 i
AT o i 4 4 R A At B TR 5 a] £ 1 5 7] ) (software licensing agreement,
SLA) ¥ i AR 2 3B PP 8 28 2% ] iy A 2 114 58 A 2% A4 W AR RE 1) it D
o B2 TR o BRI AR > B R M U5 ik e A AR oA R A DL
(counterclaim) 977 X TR MUHERR ) - A ANE A HZ BB o 2Bl
Ty o BN A AT A (R R BR At N DABSE ~ B AT B I o 1 SE AR
SRS > R RSN Lasercomb Z8— M > 317 RURE A AS 8 1 5 B0 3 i
o R 2 B T N B AN R o Bl SR N ] 2 AR B B 1 R o0 B AR - fE
S TREORE R T | BB RIS SR A AR B 25 - R 1 AR R T eh o

g0 R 265 LA b R 325 5 0 R 3 7 B 3 N AT A DUTE £ SR IR AE AT R
[RSCRE R ) A 2 e (T AS 55 B 38 05 o AR HEAR A 15 82 i puk) $2 AR AT
Al o T L [ARERR ) ) AT RIS~ A 0] oz B ER S [ R
it J1T ) 9 PR AR 2 L R A 208 7 o 5 T B A A ol e HE A SR A
fil )8 Y > ELAAS LR ARERI N D T 9 0 2 AR 288 ) 3t T 82 IR o)t A\ 98 S B 5%
FATBEFPE RO b o ™ bR BECR 2 R A SR S R 8 [ B A PR A R 35 3

46. 25 “James Joyce Copyright Case Settled in California,” Reuters, March 24, 2007, http://www.
reuters.com/article/idUSN2427943720070324 °

47. 673 E Supp. 2d 931 (N.D. Cal. 2009) ° 75 /2 it J8 3t 7 325 5 368 i A% 2 Jir 4 4 1y i 4181 ) e 22
— o Horbm b 3] T B TMORER T | Srkik R R R o

48. [f] bif > H939

49. BT IR HE 0 HOE > AR I W Psystar 2 A AR TE 2009 45 12 1 BLEE B4 ) 22 R
Sy AR o AH B BE R 2 5, Peter Burrows, “Lessons from the Apple-Psystar Battle,” Bloomberg
Businessweek, December 2, 2009, http://www.businessweek.com/technology/content/dec2009/
£c2009121_009697.htm © B A Y LFF#IUE - 27658 E3d 1150 (9th Cir. 2011) °

50. [A] i > 658 E3d at 1159 o H JF 3C % © “The copyright misuse doctrine does not prohibit
using conditions to control use of copyrighted material, but it does prevent copyright holders
from using the conditions to stifle competition.”
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BHEEAS EPPERY RE F7 > R PR B FL A 25 A 8 2R T SR 1) S S b o ) DR A 2R
R TTAFEGERA » T0R M i R 8 AT B A PR o (o 7 2 B R A SR A 2
b B IR B R RY TRRT ] -

2. Omega, S.A. v. Costco Wholesale Corporation

7GR R B R R R [ RORER T | AE 2 AR AR R B
HE O REARFE S 74T HE T ] (parallel importation) FIHLREFBL o 7E Omega, S.A.

v. Costco Wholesale Corporation 58 » Jiih BLK Al 8 §% 23 w) 4 T PR il LA i £
7 B T SRR KA B ASATHE 1 07 sUE A SR T 8 > (28 T T SR SR 7A% 75 %1
ET R 3K B MRER ENRT > B A [ BRI 2 3K AT | (Omega Global
Design) o BKG 2wl Ay B AEE MR IE ARG T 20 > PR =4 S PR R &
FEATRYE L o

W Costeo 23 Tl 2 BHE B N4 BEHY 53 o ABAMAE R BB /MNIS T I3 s
T2+ 3 I T SRR FRAE DB E R > SRAR DA 2y IR AR A AR FE B 3G A i 4
45 AE 2004 4 B HE AR o WO B REAE LD [ WCEH & % Il (first sale doctrine)
i [HEFI 8595 | (exhaustion) DA K [RURERR FH | A B B HURE o 45 RIS 3t
TIEBEE B SR, TE WSS fpist > & TEFT AP - Rt BR
[ R T ) AR E AT PR (moot) TIAHUAE Bt

ZARTRFR U bRk B R T O A B RO B - RS [ E R
SUJ ] SI AN 8 A 5 B 35 A1 T A R 2 I VR B BT > TR RE R A AT T AT
(oA CTREAR S I B i (e H-PATHE 1 o S5 BB N de mi TA BE IR R 2 L AR > )
(X 7% Elena Kagan KB 1 ST K ILE 2 A AAURATEGR M (BB )
B I8 ZE A5 IR SRS o TR e JE R o 8 SRR B i 15 Bt A 4 L
4SRN TR > REMIESNT EAERE T EaREBe R HIER o

R IE R AR A5 2R - SR 3 S8 0] 3t 7 1L e SE A IRF - [ RORERR T | Atk
THOER EEPUR o SR EREE R THOEM TR - B BUEFT AR X
BEL (b IS5 A7 {0 O PRABRE - 3500 Hatter WE'E R85 > B Il B9 T 8RB I
TR R PR T > TR A ST T B 20 S~ HAT RRRERY [ BROK 2 Bkakat )
EDRT - HEEIE ~ ME— /9 H Bt 2 AR LAE R A AR SR Rz R T 1A
BRAZET - P8R B REAR TSR A0 D el - AR TR T R B

51. 541 E3d 982 (9th Cir. 2008), affirmed by an equally divided court, 562 U.S. __, 131 S.Ct. 565,
178 L.Ed.2d 470 (2011), on remand, 2011 WL 8492716 (2011).
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IEBEER L - FE G BT BT [ RORERR T ) 00 SR (R0 02 R B 7 v = AT
WA B BT B G TR O BR PR R R T A R R > AR SR A2 R
HIBERIIETE o A MRS » MOk e RDE 2R - [RRORERR A | A 38 R B AR
A 58 B RERY 2 38 - BN AS R A B It — Bl A b R L R NHIET A S
] By H R o B IR A #2324 HAT Z DR A /N 2 ED BT AT A2 A J i
[RRHERR A ) 1) F25Rk o TR BOK G 88 B8 28 RIAE 2011 4F 12 A 9 H B ] 58 JUK
W EFRABERR T R o sRRZ B A e S = R [ AR | 7T A B
SE o R -

(N) EREEENZ S

BIESR T ARHERE )| 22 B4 b SRS SN I AT S T 1 O (L
REREROFT (5L BE PR » 348 71 RESUR BEBTA A £ B0 o TR0 B AT
T A LR 550 SLBASACHE - (B BT IR T - T
A -

1. R P BB 5 1 (tying agreement)

R S5 R W 0 e v 1 B e 2 0 451 o DR I T SRR S L g ) AN [
PF it B AT R B > R I T S O 3 B RS2 T IS T R T LA
b > BRI AT b 78R iR 52 e rp g (8 02 2 R 9 L R F T > 3 IR
REAS T RERT > BOREAT 5 R B AT A HC A SRR U R B R AT AR
I UG W B 2 W 8 m] A AR AR AR IS Ry 5 98 o 2 it dE — LI RE L
[ RE Y | B 07 SAAEAT T VB > R R TR R [ B ) s e B
BT 1 1 77 XA A RE AR N 1Y) T 35 6 [ B T 545 ) (market power) 1275 7] o
75 A2 PR 5 Wi 3 i R 1R BEAE Tllinois Tool Works, Inc. v. Independent Ink, Inc. — %8
CASHTRESRS o 1% Be A3 b RE R A H AT SR HE 1) < T AR B A i L 2 A LAt
WG o R ERARMRCRETE B A (50 fREERT > DAL
B BRLAR B 04 B RS S WF R R B R C AR A S — T TR A o Ui
IRTE 2 B3 BRI AT I R ) S > (ELAR S 0 JUV ST A RSORE o — B Y o
52. Jefferson Parish Hospital District No. 2 v. Hyde, 466 U.S. 2 (1984) « % 2 5.4 Nimmer on

Copyright §13.09[A][1][b], at 13-291, 13-292 (2008) °

53. 547 U.S. 26 (2006).
54. 4 Nimmer on Copyright $13.09[A][1][b], at 13-292 (2008).
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(EAFTE R AR > P A AS SR A ) RO AE il 200 2% 18 A0 ik 5 — 2% 1) BRI e
WSROI AR A B AT T B S R A RO RSORE R 325 B 2 AT < 1y
B JUHIE R BRE SR LR T MR R Ok ) 9005 A A SR A ey 1 B
e BT o [ R S BRI A AR T S A - RIS R AT o

2. Noerr-Pennington #%#.3: HIl

JIT B 9 Noerr-Pennington .k FIl & U5 18 55 B Wi R 5 v V5 Be 72 1960 4R AR
A BRI > ST RE M Gt bl 5 B S B B g (S73%) BATBGR M AATE) - Jstfl
ER R SRR B T o AT LSS B IERYISCHIA AR SR A
HY o ELHE 3 R 5Z BASY- BB o 288 [0] BUR wif BH RO RE A A8 T ORI > TR Be 5 1
A5 07 ) A — R g A P L TSR 4 R ) A 13 T BRI
RS HAIE AR > AR IR T AERE 16T T B R BB BOR A BAT - FEAR
RLLm AT BGRPTHR BR - W - R R B R BUR BOR [0 3735 7 P 2 48
DO A R T AR 2 8 > RIS REAA AT S P RE A AR OB T RIRICR
P2 HBE R B E )Y A T PRER TR IR IR o 77 T 4% 468 A 0 491 F B
— 2k R e B RIEE RS o DR - HERIN DA [AEHE | 2 44 i ik B 3 42
BEZ AR AC By > SR 2 AR IR SR Bl M IL B R T > AN o A 9K I B B T
sl A M s D W ) R

55. [l L¥E o Nimmer ZURB BRI T 5 E 235 - 585 LORIE 09— 77 R A S 11 B o 5
Y SR AT

56. Eastern Railroad Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127 (1961) i
Mine Workers v. Pennington, 381 U.S. 657 (1965) ° TERTZE > BOR RN A ) — BRI
NFEFVER BT A A SR BRR A AT R o TR IR R B — 3 A R A LB R TR
B Sl R a i uasE > e RS R RS E o (ERB RS A
BEad ik R AR HY B YRR (cause of action) » PRI /% Sz MER 16 A BELATL 5 = A7
BRI HUE M BT IOAT A T ELIRU, TR R A S 2 Bk B R R A A f e R
(O RRIY > TR 1) BURT BRTS T 78 A 1 B2 S - DRI S AR A AT 2 AT R 2 B PR )
e R R A > T AR R BB TE T S e R T S 9 i A AR R
ASRIMBA - 5 RO B0 P € 2 26— 4 2 2 22 0 Rl s - i LRI T AN RAEE T
Fi Jy BB A A o MAEAR S > MR b o ik e UL A — T PO — 20 ol 3B o o 2k
B - MR B T B 10 AT BORE BRI A IR BB -

57. 2 B Pennington % » 381 U.S. at 670 5 75 2 i Federal Trade Commission, Enforcement
Perspectives on the Noerr-Pennington Doctrine: An FTC Staff Report, at 7 (2006), http://www.
ftc.gov/reports/P013518 enfperspectNoerr-Penningtondoctrine.pdf °

58. California Motor Transport Co. v. Trucking Unlimited, 404 U.S. 508 (1972).
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AN 5 e VA B AE — B AR (AR R - TERLEEIE T — iR m Ll E
BN BUR B aE R EEOR AT A > AR Aol R 5 THEf s R A
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M o 2 A B i e PR SRR R G A T A Y R S R e
NPT S R = T A TER B Columbia Pictures Industries, Inc. v. Professional
Real Estate Investors, Inc. & * 15 LA o

AR SR JEUE R A LU B R R A0 W AR A R A RIS RS AR - B I
SEIREESEE o PO RO A RN EE » BRE AR
B T KBS A ACBUE o S A A 1 L Bk AR LR b Y R A RRRE
3z E FF AT AR A AT AR 75 L6 R 5 A U SR (e Ak 2 i iR A B T o (LR
AL TR > 5B LA 4 B AR HE ﬁ‘ﬁ%ﬁiﬁﬂi‘mtﬂ&nﬁ
ER A MR RA SR B R T HERE LR B S AT R BRI (DL Gk
fifi %) > AETMT 4 S T # 7T 2 15 (Sherman Act) 5 — AN S — M6k o 75 L 3f &6
gy > LERE e R B > R B AT R AR AR RE 5 TAE R R IR

SR 0 2 Dt ot 208 8 19 AR i 19 2 B R T MR SR R A T R - R IR A
PR P A€ B R > 18T 32 | Noerr-Pennington 3 412 JIl (1) R 58 o K 1M 5 Wi
R d e O Bt DR 2 B SR SRR AR A R 0 fE — RE AR MRS - LR A
N G TARE I T A% - B8 0 Rk e B P > St i A BTl Y
[ FEWE R | (chilling effect) » #8JFLAS F A AE & 09 RORE N L B BRAERE - (]
RE W0 ZE B ST BT BRI AN 2258 T IR 42 > AR I A WG 8 o el S Sl 2 B8O i
HOARTHESE o ANHBBHFS i = 35 B S A AR T 50K > BIH5H TG SR % -

TEPRE — AR HEZ 2 4 5 E L R zEP%z&zjﬂFx%B-TF Bt e g 0 B PR
BOY A BRI - RN MHBER R AR T - () EFB ERARRE
(objectively baseless) ’@E’jﬁmﬁﬁ/\ﬁﬂﬁ /AN ?;?5}\%57‘%5@%@ R

PATEE I B AR TRE 5 () HUER S TR B H 3 T (interfere
directly) HBEF# B ZEHBRAPEAE o R BT TRIEF A CaHE 5
Pt R ARy I ) RE RS WA R o RIAT R BE ROHE N E5R 8 T Noerr-Pennington
FR ORI A o N AR 4G TR 7R S BT DT IR AR > A RE TORIEH
b BEL Fz B R I 14 B 8 AT, o (ER A B R SR A A B R R HE A LR
A S B 1) A R BE BY o SRR A0 AT AS 2 DURE A B R iR AT B (R A

59. 2 W Noerr & » 365 U.S. at 144 °
60. Professional Real Estate Investors, Inc. v. Columbia Pictures Industries, Inc., 508 U.S. 49 (1993).
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REMALHF) AL 2 SR IR R EUR G - & SHAMBETERE R - ARIRIEBE R HI ] -
e B ) R A I MUREAS HE A SR ) 1 25 45 LUJE ) Noerr-Pennington # 4. 15 Hil
A ABRARES %féf (ERNEIINa ] T%*@TE%J LR T T A HORERI
AR HE TR -

M~ Httth & /B R A9 B R AR

B S 5 B A RORE Y P e — RS 0 > 4RI T R 2 T At B S
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SEAE A TE A AH B B o DRIBL > Wl s (] I REL I A b 28— PREEAT LU TR R
I ARRELIPAT o BLAN > B RRORE L O RS A% B B Y L ) L AT A B A
eIt [ SR o ZEUHE R AT 1) H B8 I PR B RE 22— F A A5 B8 o TRTIRG - AR Ik
fa 7 T — 2 Sl > 3 PR O B B B i BUAT Ik > AR R AR W]
(P4

(=) BUMBER VIR

TR e S ) BRLA T S v A A3l R AR A Y RRORE VA B8 R b R R RT B R
FROHE 55 P Bl AR o T R)EE R (RPN B 322 Be (Court of Justice of the
European Union, ECJJ ) 3 A %5 b1 Y 8 Ay i 24 5t ) > 2 4G 380 7 81 N 5 A A
() M (abuse of rights) > B/ fe BEE L Y [ AT sk it | =5 [ B S % it 12 H)
(Essential Facility Doctrine) 2T DA & o [ 4 A1 I J A0 125 5 6 B8 A2 i i e A
SEARRER E T 54k« [ABEAIGHERE S 32 TATAIHER] » DL 2 BLal g =
ATART LA BB A 7 TR R 2 HER S By sl A o A A 2 B T SR [ 2 H B’J
ZAGEEAT A o 1% [ BsE Rk I | IR B IR Magill TEALET B 45 %

JefE BATT M ) B SRR G N Ak A E (TEAS 52 70 ROHE ) By REE M) Ak T BEL 0 L

61. [A L7 > H59-61°

62. ZRHINES3 - H 13-295 ¢

63. H J 3 % : “Nothing in this Charter shall be interpreted as implying any right to engage in
any activity or to perform any act aimed at the destruction of any of the rights and freedoms
recognised in this Charter or at their limitation to a greater extent than is provided for herein.”
% H, Charter of Fundamental Rights of the European Union, art. 54, [2000] O.J. C 364/01,
http://www.europarl.europa.eu/charter/pdf/ text_en.pdf °

64. 25l Commission Decision (89/205/EEC) Maygill TV Guide: ITE, BBC and RTE v. Commission,
1989 O.]. (L 78) 43 (decision dated December 21, 1988) °
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1E Hyde Park v. Yelland 3¢ > “ S Bl 9 /1 & A E XK F AT « PIE IR
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R R T T T 0 T A R N 35 T S LR T AU BV B2 BT HE © 2 R Verizon v,

Trinko, 540 U.S. 398 (2004) N Ji it AR 22 i o) Bttt > 72 0B LR BE F IR 3 o
66. . JF 3 % 1 “Construction of references to copyright owner. (1) Where different persons are

(whether in consequence of a partial assignment or otherwise) entitled to different aspects
of copyright in a work, the copyright owner for any purpose of this Part is the person who
is entitled to the aspect of copyright relevant for that purpose. (2) Where copyright (or any
aspect of copyright) is owned by more than one person jointly, references in this Part to the
copyright owner are to all the owners, so that, in particular, any requirement of the licence of
the copyright owner requires the licence of all of them.” 2+ 5, Copyright, Designs and Patents
Act, art. 173, 1988 c. 48, http://www.legislation.gov.uk/ukpga/1988/48/section/173 °
67. 2 . Hyde Park v. Yelland, [2001] Ch 143 °
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68. 2 5l Ashdown v. Telegraph Group, [2001] Ch 685, [2002] Ch 149; Imutran v. Uncaged
Campaigns, [2001] 2 AIl ER 385 = {F 2 ¥t L > #] 2 B ZYX Music GmbH v. King, [1995]
FSR 566; [1997] 2 All ER 129 (EWCA) ° AL ER » WERRENITH G THEER S
i [ PR B IE - JE SR A A DA SRR S SR 22 ] o BB st - 20
Robert Burrell and Allison Coleman, Copyright Exceptions: The Digital Impact (2005): 91 °

69. 2 BT 10 () 3645 FI Rk CF R 124F 04 H 11 H) > BB A A7 76 B 58 w5 R 3 14
Foe o 3 T 5 = /iR BE (2000) > L H P O http://www.courts.go.jp/hanrei/pdf/js_
20100319120607755838.pdf °

70. FEIRSCH DY RRRRRFICA B DEET 5 T EMNHE N TH D & &I T DR FF
MEICHD S ELIES, HEMBHEFOF RKIE, FEROFEMENZVIRD . HEMOE Y
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71. HJF3C A “Appropriate measures, provided that they are consistent with the provisions of
this Agreement, may be needed to prevent the abuse of intellectual property rights by right
holders or the resort to practices which unreasonably restrain trade or adversely affect the
international transfer of technology” (emphasis added). 2+ 5, Agreement on Trade-Related
Aspects of Intellectual Property Protection, art. 8.2, Annex 1C of the Marrakesh Agreement
Establishing the World Trade Organization °

72. H JF3C £ ¢ “Tt is understood that the provisions of Article 10 permit Contracting Parties
to carry forward and appropriately extend into the digital environment limitations and
exceptions in their national laws which have been considered acceptable under the Berne
Convention. Similarly, these provisions should be understood to permit Contracting
Parties to devise new exceptions and limitations that are appropriate in the digital network
environment.” “It is also understood that Article 10(2) neither reduces nor extends the scope
of applicability of the limitations and exceptions permitted by the Berne Convention.” £ 5,
Agreed Statements concerning the WIPO Copyright Treaty, http://www.wipo.int/treaties/en/
ip/wct/statements.html °
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83. John T. Cross and Peter K. Yu, “Competition Law and Copyright Misuse,” 56 Drake L. Rev.
427 (2008).
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PRAUEE WA ZEH > 1H Sony 2 RIS ELLE #2 b B 6 A ASEH B BEEE AT A b A -
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IR TR NS (user-generated content 5% user-created content) f7 JF —
ST A PR o G A 2 o) B 1) R A A O A B L)
B 1) 1) TR 2 S U 4 i A AR 4 2.0 ) IR AR o AT B AT A 1A 2 il — {1 0
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R 2 M 2 BB BEAE - r AR N A - E A AR T SRR B ok o RIS
B R T o &4 1F L8 2 41 4% (Organization for Economic Co-operation and
Development, OECD) 2 [ 2 BL:CA8%E | (participative web) FUMES o ' HH A B
AISE TR AR AMBAETE 5 b > A4S P (e 2 B A A v o 22 b A
NAF A NAEREMMEC - OECD EFRMAAFMANES + (1) /£ B
A B ARSRAER N Z 5 ) Hb e TREMAINES T > K 3) hE¥ER
IR B AN RIER] © 2

IR NP 5 A3 A TR 25 A S A T 2 TR R o B DR A A P AR Y B A
VB - A AE — e RE A2 A B 78 A9 R - RN P 07 A2 oA 2 (68 18] 0k 7 A
HERE B IR T PR o — R AE 2 KRR 38 Bk 1Y B 32 2 RRHE VR 1 fR G o o
HEA R - — BIEFAIVE P AR ) RURER 45 A8 2R R > IR LN n] 7 5 RURE
A HE AT o 98 B0 M b 8 725 B2 2007 4F Lenz %8 » & — EAR 47 A9 41 1 o °
B E A 494K P Stephanie Lenz 2 — Bt K H M0 /N BB 7 =

1. OECD Working Party on the Information Economy, “Participative Web: User-Created
Content” (DSTI/ICCP/IE[2006]/final, April 12, 2007), 4.
B oG
3. Lenz v Universal Music Corp., 572 F. Supp. 2d 1150.
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(Digital Millennium Copyright Act 3 DMCA ) %% i B BRI N - 2R 49 4% i #5 v
YouTube {E/ZHERE 1R © Lenz LAGBRAH FIAESURE » a1k BE L AR EBRERAE F
BRI A S G B A o (5 S G L RO AR 1 AN B Bl
(misrepresentation) > 752 H F 5 B o 1% P& F P it 58 S5 BRERIE [ 72
R CTREAFRURE R ) 38 B BB NI » BRIASEAT B G EE R > HARE o A
o kB AR A SRR R B BUR AL T AR B SR R > TR R
FI AR AL SR 000 B3 Y 2 BURTHE BT JF PR SE A © Lenz HATIAYJE v ARG DIAE
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AR BAMR o 48 (1 P TE i 2014 SEMUBE L BB RT A AR b > 2 — (RO A B4
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A S T2 2006 45 DASR A Hs BURAE 5T MURE @ 72 b A% O Frak B - /%
T RERHECEE R JU LA AR E R 00 S0 e S RORE CR G T B PR - B B
JiF L1 2006 45 BH A 55 [0 BOR B 5 o O G R ik o RE ) VR SJRBEH o P E A
KA IERE > F U BUM IS 2008 4R H T0)25 5k | 1R — 2 A Rkl

4. FUESBUN TR RBHLR > EBIS IR AR Rk D (2006) - HU http://www.ipd.
gov.hk/eng/intellectual_property/copyright/digital_environment.htm (] % H # : 2016 4F
7H16 H > T
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WPAE £ [ 4945 23 16 ) T ERSZFRM 1 B SLIE g iz Rk B 2R B
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B 5 0 B RSURE (8 R 2 R AR M B 1 BB 5 A U5 B KRR s R RN 2 R 1) K A
VE S RS IR 35 > AR RE A i - Hh iR stk B0 @k BUN & R e
i 5% (51 Y IBORT ‘(SR R4 JRE b et A SR A5 VE i BRI G © M AR - 2011 AR 9]
FIRBRA AN G o W EER% E SL iAW 2012 4F 7 A A5 AR

A W TR S 2013 47 38 BB RHE U5 190 9 A& 5T o I8k 05 E & 1F 25 2011 4F
A 91 2 % S v R T R R I TR IR A BB A R AL o T U U R
2013 4F 7 5 11 J 30 St [ MORE ) B 1 B BHUBE 05 16 o | R BR A PRSI
s 0 NORESI BE T > o] BB B - R R PO 1 o R ITICEE IY B R
s RORE (S 3 BRI A0 2 B K o BUN B iR IR B A R R
FOAH BRSSO B > 5190 1 RRRE R S BB A T 1 R 40 3~ B R St — S

5. WK THFEHEEEE  EHREERETH iR (R Y &) > JUR http://www.

cedb.gov.hk/citb/doc/tc/publication/consultation/Panel_Paper_Digital _Chi_Full.pdf °
. EBEUN RS AT IR > (TR BRITE PN o R RRHE R ) 4 i)

7. 2011 4FRURE (BT) MBI RE5E - R http://www.legco.gov.hk/yr10-11/chinese/bills/
b201106033.pdf °

8. B BUN P 5 B KE 5% e Jay TR o0 il M SR A [ 2% S 7 11 ot 42 RO ) B (3t Ay S
(373 & CB(1)385/11-12(04) 5% 3C1F) » A http://www.legco.gov.hk/yr10-11/chinese/bc/
bc10/papers/bc101122cb1-385-4-c.pdf °

9. [l k¥

10. Wenwei Guan, “When Copyrights Meet Human Rights: ‘Cyberspace Article 23” and
Hong Kong’s Copyright Protection in the Digital Era,” Hong Kong Law Journal 42, no. 3
(2012): 786.

1. F#SLILE > (201244 7 20 H N % B & & s SCHF + 2011 4F BiUHE (1B 3T) ke 1l £
F)ZBEWAE) 11 B - WUR http://www.legco.gov.hk/yr11-12/chinese/hc/papers/
hc0420cb1-1610-c.pdf CEIEE H Y] : 2016457 H 16 H) MIARZ B G&WE -
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B H O T RARBEAR o RG] R R A SRR o BUR Rk LS 0 1 S

12. SEIEE 2GRS (CITB 07/09/17) » (2014 4ERHE (IEFT) Hellsige) » 45 2016 o
13, [ EvE > 5138 > H1o -
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1M H > 25 m] A B 0 AR M BOR YA 6 > INEE S TR A
Fe L A S ~ RGER T BRI — B4 > IF HE A AR E BRR K o 1

B2 > BURN ARG DL TR & )i 9F T —RAIE | A REHEATIY o
O R BRI R TGRS 1 3248 TInA T80t &= sl & R IR EAE
mAr TIOUER o LUE I RS SR SE ROR PR A | B4 TSR 7E A ] (parody) »
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B A TR o AHL T ZRRIAE J Sl I RO v B i) o FAAE & JFL B ok 3 o [ AN
o MIFHEE - SRS LT A AIPE (derivative works) 7EBUA MURE 1L o & JRUVE &b
RRHE N B S HER] > A WITERY DR A8 o R > [ESAA B ] DUA A7) » B
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B ORERE S e o | Y

AN > SR TR VE R RE RS S B AN o B IR R BEER A > A 1 4h
[T 25 A RRIE > SRR A BIVE N R AT ARG A ~ R 7 X AIE - &
ZWRAIE N A /N D i EL T RARR AN 7 2R 12 R RIE N L2 A T
HIBIWE B 28] o " R B E R > 5| AR P AT REGSh > 2
AP AIE B i S REA R 55 ] o P

14, QURTIRER R > (014 4FMHE (B7T) BRI S) SrH) > L& CB(4)67/14-15(118)
S8 > R http://www.legco.gov.hk/yr13-14/chinese/bc/bc106/papers/be1061025cb4-67-
118-c.pdf (BIEE H #1 : 201647 H 16 H > N 5 ZUCRIERE B 4L - (B €2014 4F
BE (BRT) el %) 2 ) » ik CB(4)67/14-15(115) $E3CHF > HU http://www.
legco.gov.hk/yr13-14/chinese/bc/bc106/papers/bc1061025cb4-67-115-c.pdf °

15. 2014 4FHHE (IERT) PRI 5D - BHPF C » CFERURERIBE T SR BRI 1R il 19 28 ek st iic
LRI AT - Hs o

16. [l EiE -

17. http://www.ipd.gov.hk/sc/intellectual_property/copyright/Q_Al.htm (| % H ] : 2016 4
7H16H) °

18. k14 °

19. [l EiE -
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AN FEARIR B > BUR B I T R R B AT E A A A
SN ERE o B2 —J2 > [ARUIERT SIS BN RO R A5 | 2
Vi B ) o [ 0L °F L A RE A T 2 IR KA T P AR 22 ) o 2 0 — (B2 > AR
P AL ) [ o S8 e 2 1) AT A L 0 Bl o BRI R SE R R AR AN F AT N
RECHE A1 ~ 7 DR ) #5252 AL RS2k 2 A > BN A PR~ 3 B 8 5 SRR O i
AN T 5 B A R A S P B o SRR AR o BUMRE A A AT FATAE A
BMEV A E i > HATREATT & CBLE 547 B 19 W 22 e 2 ) (Agreement
on Trade-Related Aspects of Intellectual Property Rights > fifj i TRIPS 1 &) ) =
AR AE v 2 — A B YR o RV R A 3 O 2 {3 IR B L T 5 o
HURF BRI AN 3232 A8 T AT AR R B RCRE G A1 > AN Rl [ A U B O
Vi S O RORE 5 T Y B R - L B I AP SR ROREE O By I R i B —
1 R o 2

= EBEARPITERNRAISNYEERE
(—) S B A ERERE 2]

T U RRURE R BB RT 1€ 2011 4 B3R B 2014 SR B8 > RROME(E T 22 1O 5 i AN
RIE A B IR E WAL G & AR B O o B0 REDI S 2 B DL il B ) 2 Ah
B R - WM 1 8 2 AT LU T A 2T Bl B A AL B TH 2 — WA AT
F o HFALGARS W A RELZ g o B F AT A N2 B R RE R
HOE M AE 2014 F FLGE AN QN RALE > FO@ AR BT #d R 2011 R AR 2
Bevi A AL BE o AN > JE S A AR NS o SRTAT - A ) H B RORE R
e 2 B %E > HAD S HEGR G R LR 2 o

HUE > iR AR (R B S5 B A IR %S AR AR R RE Y o B
o - ERE S AL R AR AR - i B H A0 B B R (R A JRE SR B[R] IR
1717 AR ELARAF Y o B0 A0 ik 28 HE v 1) L) 00 RUREE ] 32 - — R 2% 2 0 il
U& B 1624 4F 1) (HE B 1% %) (Statute of Monopolies) #1710 4F 1 €% g i %)
(Statute of Anne) ° #IRf » TEAB 9% B 1 365 e 2 DAL - A& S 405 Lo e
A7 ORI AR ~ LA B MEAT ) b am aB R N B TR T 2 AN T 3 A e A

20. 2014 4FHHE (EHT) WRBITE) > 5 19E > H 14 »
21, [A] R¥E -
22. [A] B¥E -
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A 255 8 S b — AL G R RN o 2 F i Ay SRR LR R 8 2% R
NFFRFE AL IRAG R o MR B ORE BT A & LU RO B eI 4 52 3 A 7y
AU R B A 1k R AR AT B ED A REA  * RROREAE 5 — Rl A HE R
W& A5 LATE & o B H B URT R 2 A @ AR b B R o YLH. - RRREfR
o 2 YT S JE AR > T R R R A AR B e I R T
F o RRBECR Al S R A DRI T2 A AR A > [ PR S AR A S B
DA S IR Fam E o R EREIE A D E 2 RO I A - e
1985 4F ) Harper & Row ¢ £ 2003 4F () Eldred v. Ashcroft %& » % £ 2011 4 9
Golan v. Holder ¢ » HEAN a5 W R (R 7 B 5 5 B o0 2 RIAF £ B R AN T R A
HIBAR - 7

HR > R — T EE o ik CRBERR B SUMIRERT W] > RRHER M AT
FE A FH BAAE S 9 BA EERE (property right) o ** /E 2% BA EEREF > MURE i3 Rk
FEE RE AR Y 2t J — MEFLBE o TRIPS 1o 76 HLAT 5 BARRESR E - [ Ak EE e — fol
FARE | o AT FAME > RSURE S A 00 ik 728 HEAE 5 ME A A N B DEALRE R >
R [T ARAEA | EITREMBEA AAS LA A ZORM ARG B — AT 2 1
RER o 30 il o MR P [ AR A) ) A e - B0 AL A T A A fe R - e 22
YCHR A > TRIPS 17 46 T HEFIFEAT 00 2 TS A HE R T JF 25K b N B — 2 AT
Fy ) TRORAER] | o 2 RIBE » JERARE AT OLT > BUR A 1538 e 75 R AL RE A
H R B B Sh o MERZ R TR o F e R AR AHE R i
TEM o — RBARAL > BUR IF A R EURER > A3 BRAIAL AR & AR B
IR EARR N B R 3 RS RN A i A RO - B A SR
ET W SR — TRV MRER] o DRI E B b o WRORE B 5 B A SR (R AR 1
%€ > JMATAE B I 35 R A — A [ LR i ] -

AT 2B (Y Lenz — 582 — ARG BT o FEZ T - B YouTube H
TR BRERIE 1 (RS BR @ AR T > Lenz VR 5 af Bl 2 SR > PRI v s

23. Wenwei Guan, Intellectual Property Theory and Practice: A Critical Examination of China’s
TRIPS Compliance and Beyond (Heidelberg: Springer, 2014), 3-4.

24. HiE10 0 H799

25. Lyman Ray Patterson, Copyright in Historical Perspective (Nashville, TN: Vanderbilt University
Press, 1968), 114-42.

26. HiiE 10 > H 800-801 °

27. [ ETE > H793-94 ©

28. FFUERUHEDRD] 58 205 (1) K-

29. TS 5 4 4 T vt ik DA ) LR A PLUE » EC—Trademarks and Geographical Indications
(Australia), Panel report (WT/DS290/R, March 15, 2005), para. 7.210 °
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BRI E B o AEIEBERR S > Lenz a8 19 A SR BUN IR B 3 M EUM
$ R A AR A T BRI AE > T Lenz %K B BLEUR W] B 5w A b (R HE
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Fram R PRI SRR A R ) R R B ] e

BESR Lenz SEAF b R B A BE A9 1Tk - M0 A RQZ AT > (HH A
LB AN WA R FE o R A AR 28 2 WA FARE —— BRIKIE TR
(1) B Hi ASORE B Lenz 19 FA N AR HE—— 2 I 18528 - 10 JF 208 19 B A HE T
TR N 2 72 T Y BR o) 5 ) Pl 28 o IEBEBRIE] Lenz # a H HBURE ALY
SRR ERSRNEA TR - J8 — RO AR S - DURHE B S5 B b a1
%€ > HRAERE 2014 AR 55 P YRR 5 RTAE A IS 2011 SRR 5 52 1Y
OIS > A BB R Y o

(Z) A= DA% 2 REF B IR AIE

A Y R A A8 A8 NP5 AT 24 7 28 REURE 91 51 94 3 BB phy 22— 2 4] &1 B e
Wbl =A% > Hrp U HURBERS 20 [ R | A ZORIMTZE - il
BURAE (6] 57 3% 1R SC Y 2014 ARG SR G > AP T A —
[ BER 5 e T A s A | AN [ 20 BRI S &M ) s - [ A —
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30. Lenz v. Universal Music Corp., 572 F. Supp. 2d 1150 > FEULEEH > LBEad 2y -

Lenz invites this Court to extend the reach of such cases to the conduct of private
actors in the DMCA context. However, absent some authority supporting such
an extension, the Court declines the invitation. Accordingly, the Court concludes
that Lenz cannot demonstrate damages based upon the loss of YouTube’s hosting
services and the chilling of her free speech.

31 VEESFEERIEE (CITB 07/09/17) - <2014 4ENRHE (E5T) RUIER) - H14 o
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